Kentucky Legislature Needs to Get Ahead of Juvenile Solitary Confinement by Brennan, Patrick
Kentucky Legislature Needs to Get Ahead of
Juvenile Solitary Con nement
May 29, 2018
Patrick Brennan, Staff Editor
Kentucky is one of 18 states that still permits juvenile solitary con nement,  leaving the continued
constitutionality of Kentucky’s outdated practice in serious doubt. As a result, Kentucky’s Legislature
should confront this issue immediately – even if some other authority ends the practice – because
detention centers across the Commonwealth will need cultural and structural change.
The end of juvenile solitary con nement in Kentucky could come from a judicial ruling that the practice
is per se unconstitutional as “cruel and unusual punishment.”  What constitutes cruel and unusual
punishment is a moving target, changing along with the standards of society.  The inquiry is two-fold:
an objective analysis looking at the facts surrounding opposition to the practice and a subjective
analysis in which the court must make its own judgment as to proportionality of the contested practice.
The objective facts about juvenile solitary con nement today are similar to the ones the Court
considered in Roper v. Simmons, in which it struck down the imposition of the death penalty on
juveniles.  Both then and today, a majority of states and the federal government banned the contested
practice, and the general trend was constant.  This is corroborated by the fact that many jurisdictions
have changed their rules to ban the practice within just the past two years.  As it pertains to the
subjective analysis, the argument against proportionality  boils down to scienti c data showing that
solitary con nement on juveniles imposes a high risk of development or exacerbation of mental health
issues.  Hence, the objective and subjective considerations lead to the conclusion, supported by other
scholars, that the use of solitary con nement on juveniles is out of step with our national standards of
decency.
Nevertheless, courts have been reluctant to hold that juvenile solitary con nement is per se
unconstitutional, instead limiting their decisions to speci c individuals who experienced extended
con nement akin to sensory deprivation.  Just last summer, isolation pods at the Fayette Regional
Juvenile Detention Center (FRJDC) were of this type; juveniles committing infractions could be placed in
small windowless cells on a separate unit that contained just a sink, toilet, and concrete ledge for sitting
(a mattress was brought in at night).  A report commissioned by the DJJ said, “A court would almost
certainly  nd that the use of these isolation cells … is a violation of a youth’s constitutional rights.”
The FRJDC has since changed some practices with their isolation cells, but the use of room
con nement as punishment is still widespread in Kentucky.  According to regulations on the DJJ
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website, con nement is permissible for up to 5 days.  However, o cials within the DJJ say that they
are in the process of changing their punishment system and limiting room con nement.  In the
meantime, the real possibility that a Kentucky court or the U.S. Supreme Court rules juvenile solitary
con nement to be unconstitutional remains.
Regardless of who causes juvenile solitary con nement to end in Kentucky, the Kentucky Legislature will
need to get involved. Con nement is an easy  x for negative behavior which ignores the root causes and
institutionalized failures behind the behavior.  Kentucky o cials admit that taking away this  x
overnight is not possible; it will take cultural change.
To do so, the Kentucky Legislature will have to consider what resources to allocate to the detention
centers, measuring the need for increased wages and personnel as well as the potential need for
building more appropriate detention structures. Other legislatures are currently considering the same
issues.  As the injustice this Commonwealth has done to its incarcerated youths is great, the
corresponding response must be greater.
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